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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal

Revenue Code in effect at the tinme the petition was filed. The
decision to be entered is not reviewable by any other court, and
this opinion should not be cited as authority. Unless otherw se

i ndi cat ed, subsequent section references are to the |Internal
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Revenue Code in effect for the year in issue, and all Rule
references are to the Tax Court Rules of Practice and Procedure.

Respondent determ ned a deficiency of $2,338 in petitioners’
2002 Federal inconme tax. The issue for decision is whether a
distribution froma qualified retirenment plan is subject to the
10- percent additional tax under section 72(t).

Backgr ound

Sone of the facts have been stipulated, and they are so
found. The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine the petition
was filed, petitioners resided in Vancouver, Washington. Unless
otherwi se indicated, all references to petitioner are to M.
Ghazi t ehrani .

Begi nning in 1988, petitioner worked as an engi neer for the
Boei ng Conpany (Boeing). Boeing naintained a section 401(k)
retirement plan to which petitioner contributed. |In or about
1999, petitioner borrowed approxi mately $32,000 fromthe
retirenment plan.

Petitioner was term nated from Boeing in 2002, when he was
approximately 53 years old. At that time, the unpaid bal ance of
the loan fromthe retirenent plan was $23,378. Petitioners
reported that anmount as a taxable distribution on their joint

2002 Federal inconme tax return but did not report a 10-percent
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additional tax on the distribution. Petitioners prepared their
tax return using TurboTax, a tax preparation software program

Respondent determ ned that the $23, 378 distribution was
subject to a 10-percent additional tax under section 72(t).
Respondent issued petitioners a notice of deficiency on April 18,
2005. Petitioners tinely petitioned the Court for
redeterm nation of the deficiency.

At sonme point after the petition was filed, petitioners were
divorced. At trial, M. Zamani zadeh indicated that she w shed to
seek relief under section 6015, which is comonly referred to as
i nnocent spouse relief. Petitioner stated that he did not object
to Ms. Zamani zadeh’s being granted relief. The Court held the
record open to permt M. Zanmani zadeh to file an adm nistrative
claimw th respondent. |n Septenber 2006, respondent infornmed
the Court that Ms. Zamani zadeh had been granted relief under
section 6015(c). The Court then closed the record.

Di scussi on

In general, the Comm ssioner’s determnations set forth in a
notice of deficiency are presuned correct, and the taxpayer bears
the burden of showing that the determnations are in error. Rule

142(a); Welch v. Helvering, 290 U. S. 111, 115 (1933). Pursuant

to section 7491(a), the burden of proof as to factual matters
shifts to the Conm ssioner under certain circunstances. W

decide this case without regard to the burden of proof.
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Accordi ngly, we need not decide whether section 7491(a) applies
in this case.?

Section 72(t)(1) inposes an additional tax on an early
distribution froma qualified retirenment plan equal to 10 percent
of the portion of the anount which is includable in gross incone.
A qualified retirenent plan includes a section 401(k) plan. See
secs. 401(a), (k)(1), 4974(c)(1l). Petitioners do not dispute
that the unpaid balance of the Ioan fromthe section 401(k) plan
was an early distribution which was includable in gross incone.

The 10-percent additional tax does not apply to certain
distributions, including distributions: (1) To an enpl oyee age
59-1/2 or older; (2) on account of the enployee s disability; (3)
as part of a series of substantially equal periodic paynents nade
for life; (4) to an enployee after separation fromservice after
attai nnent of age 55; (5) to an enployee for nedical care; or (6)
to an alternate payee pursuant to a qualified donestic relations
order. Sec. 72(t)(2).

Petitioners do not argue that they satisfy any of the
enuner at ed exceptions under section 72(t)(2). Instead,

petitioners contend that the additional tax should not apply

! Pursuant to sec. 7491(c), the Conm ssioner bears the
burden of production with respect to any penalty, addition to
tax, or additional anmount. Even if the $2,338 additional tax
under sec. 72(t) is an “additional amount” for which respondent
bears the burden of production, respondent has nmet such burden by
showi ng that petitioner received the distribution when he was 53
years old. See Mlner v. Conmm ssioner, T.C Menp. 2004-111 n. 2.
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because of financial hardship. W have held, however, that
general financial hardship is not an exception to the additional

t ax. Ml ner v. Commi ssioner, T.C Mno. 2004-111

In the alternative, petitioners argue that any errors on
their return are attributable to the TurboTax program Thus,
petitioners contend, they should not be |liable for the additional
tax. W disagree. Even if the TurboTax programwas at fault, a
poorly prepared return “is sinply no reason to relieve * * *
[taxpayers] of taxes which were legally owi ng and whi ch woul d
have been paid upon the filing of their * * * return if their
return had been correctly calculated.” See Kelly v.

Conmi ssioner, T.C. Menp. 1983-156.

We sustain respondent’s determ nation that the $23, 378
distribution fromBoeing is subject to the 10-percent additional
tax under section 72(t). Because respondent has granted M.
Zamani zadeh relief under section 6015(c), petitioner shall be
solely liable for the deficiency.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

An appropriate decision

will be entered.




